This chapter considers the relationship between EU law and international law from the perspective of human rights in regard to both EU fundamental rights and international human rights, in particular the European Convention on Human Rights. It introduces its theme by considering the characteristics, links and contrasts of EU fundamental rights in relation to international human rights (1). It then analyses the approach of the Court of Justice of the European Union to the interaction between EU law, including EU Fundamental Rights, and international law generally as moving from an open to a restrictive approach (2). More specifically, the relationship between EU law and international human rights, in particular the ECHR, will then be considered (3). It is shown and critically analysed how the CJEU has increasingly focused on the autonomy of the legal order, not just in relation to the Member States, but also in relation to international law up to the point of constructing a notion of autonomy akin to state sovereignty (4). The concluding section, not the least because of persisting human rights deficits of the EU and their impact on the legitimacy and credibility of the EU, suggests developing an alternative approach to general international law, informed by the rule of law and openness to international law to promote good governance (5).
EU fundamental rights and international human rights law: some characteristics, links and comparisons
The relationship between EU fundamental (or human) 1 rights and international human rights is multifaceted:
First, EU fundamental rights are themselves international human rights. Regardless how far along the road of a sui generis nature and/or towards statehood one may consider the EU to have travelled, as long as the EU is not a state EU fundamental rights will be part of the body of international (human rights) law. EU fundamental rights also contribute to the development of international and constitutional human rights law. 2 Secondly, the link between international and EU human rights is, as is well known, strongest at the point of genesis of EU human rights. In the light of an existential necessity, given the challenge put on by national constitutional courts because of the lack of fundamental rights protection in the European Communities, the CJEU developed the body of unwritten human rights law through the vehicle of general principles of EU law. In doing so, it borrowed extensively and substantively * I am grateful to Richard Davy for his comments on this chapter. 1 Used synonymously in this chapter, acknowledging that the adjective 'fundamental' tends to have more constitutional connotations. 2 [2015] EWCA Civ 33 in regard to state immunity and a right to a remedy. Katja S Ziegler, 'Immunity v Human Rights? Incompatibility of the State Immunity Act with the HRA and the Right to a Remedy under International and European Law after Benkharbouche' (forthcoming).
See Benkharbouche and Janah v Embassy of the Republic of Sudan and Libya
from international human rights (in particular the ECHR), as well as constitutional rights of its Member States. 3 Thirdly, there is also one aspect which is specific to EU human rights, in particular in comparison with other international human rights regimes. Because the EU operates on the principle of conferred competence, the structural limitations of EU law also mean that although EU human rights restrict EU action, there is so far no comprehensive human rights competence of the EU. In other words, despite their significance and potential impact and the advanced degree of constitutionalisation of the EU also in the quasi-federal (or vertical) dimension in regard to Member States, EU fundamental rights are still less ambitious and less all-encompassing today than virtually all other protections of human rights at international level where targets are States. Human rights protection in the EU today also contrasts with the protection envisaged originally for the European Political Community (EPC), as de Búrca has shown, 4 and the human rights protection by international treaties for the protection of human rights, such as the ECHR and the International Covenants on Civil and Political Rights (ICCPR) and on Economic Social and Cultural Rights (ICESCR). EU fundamental rights are, in contrast to other international systems of protection, in principle not intended to govern the relationship with the Member States (see in particular Article 51(2) of the EU Charter of Fundamental Rights). This peculiarity, together with the connected issue of a limited human rights competence of the EU, 5 causes some inherent frictions and inconsistencies in EU law. It also creates some tensions between EU law and international human rights law, in particular in regard to the principle of non-discrimination and equality. 6 Fourthly, related to the previous point: the relationship with the Member States is one factor that influences (and complicates) the approach of the EU to international law, making the relationship a triangular one. 7 Fifthly, the status of EU fundamental rights in the constitutional hierarchy of the EU may cause a potential clash with international law: the CJEU, starting with Kadi I and put in the foreground of its reasoning in Kadi II, adopted an approach based on constitutional values reflected in EU fundamental rights 8 which did not allow derogations. It thus gave EU fundamental rights a higher status than ordinary treaty rules, which can be derogated under certain circumstances.
Sixthly, the relationship between EU fundamental rights and international human rights is also ambivalent in regard to the level of protection EU fundamental rights provide or are able to provide. On the one hand the body of EU fundamental rights after the Charter is a modern system of human rights protection covering a wide variety of rights. On the other hand there are serious deficiencies in the protection of human rights in the EU. 9 These occur at different levels and for different reasons. The first group of reasons follows from the structural limitations of the limited competence of the EU or the deliberate exclusion of review by the Court in CFSP as a remnant of the pillar structure suggesting a lack of competence -for which ultimately the Member States are to blame. The second group of reasons relates to human rights deficiencies which result at the level of the rules -for which ultimately the EU and/or the CJEU are to blame. Such deficiencies can result from the interpretation of the Treaty rules, secondary legislation and its application. Examples are the restrictive interpretation of Article 263 TFEU in regard to the standing of individuals 10 and environmental protection organisations 11 and secondary legislation and its interpretation by the CJEU in the context of asylum and immigration law and justice and home affairs. 12 As a result, the various dimensions of the relationship between EU fundamental rights and international law and international human rights in particular may give rise to two types of potential conflict (beyond a general conflict between EU law and international law) which may intersect:
1. The 'constitutional' dimension: there may be a clash of EU fundamental rights with general international law on the basis of more advanced human rights protection in the EU; and 2. The 'compliance' dimension: there may be a clash of EU law with international human rights law on the basis of limitations and gaps of human rights protection in the EU, which may mean the EU falls below the international minimum standard of protection.
Both dimensions are relevant for the EU, and both espouse legitimate concerns. It will be argued 13 that an open approach to international law serves both dimensions and accommodates EU constitutionalism flexibly both on the evolutionary trajectory of the EU itself and in relation to the Member States. The recent trend of the case law of the CJEU is discussed critically against this backdrop. There are two dimensions to the question of interaction between EU law, including EU fundamental rights and international law: the interaction of EU law with international law generally and the interaction with international human rights more specifically. However, in both dimensions there is an increasingly discernible trend of the EU legal order closing up with regard to the international one.
The treaty framework and the explicit self-understanding of the EU as expressed in political and legal texts, in particular in Article 3(5) TEU, 14 foresees a general openness and embeddedness of the EU in the international legal order. Article 3(5) TEU constitutionally binds the EU to 'strict observance and the development of international law, including respect for the principles of the United Nations Charter'. Moreover, and going beyond this, the constant jurisprudence of the CJEU refers to international law being an 'integral part' of EU law 15 which has been interpreted to give rise to a presumption of direct applicability of international law within the EU legal order rather than merely constituting obligations at the international level. 16 However, in spite of the general embeddedness of the EU in international law and an abstract approach to the relationship which suggests a general openness and friendliness towards international law, recent years have seen a number or cases in which the CJEU has taken a significantly more restrictive approach both to international law generally and to international human rights law more specifically in the EU legal order.
This section will first outline the general approach of the EU to international law. The approach to international human rights law more specifically will be examined in the next section (3).
Embeddedness of the EU in international law
14 Article 3(5) TEU: 'In its relations with the wider world, the Union shall uphold and promote its values and interests and contribute to the protection of its citizens. It shall contribute to peace, security, the sustainable development of the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and the protection of human rights, in particular the rights of the child, as well as to the strict observance and the development of international law, including respect for the principles of the United Nations Charter.' 15 It may be briefly recalled that the EU is embedded in a number of ways in the international legal order. Whatever sui generis nature one may accord to the EU by virtue of its substantive constitutionalisation, it remains formally an international organisation created by treaties, and its competence for independent secondary lawmaking is still derived from a treaty (Article 249 TFEU). Its international legal personality (Article 47 TEU) is still a derived one from the Member States, which have transferred aspects of their sovereignty on the EU. The power to amend the treaties as well as to exit 17 from the treaty system rests still with the Member States. International personality means that the EU is a subject of international law which is bound by international law, but may also contribute to the creation of international law, both customary and treaty law (Article 216(1) TFEU, Article 37 TEU). The EU is party to innumerable treaties in its areas of competence, 18 including mixed agreements where it has shared competence, 19 and is thus both norm generator and norm recipient at international level. Additional obligations may arise because of the specific relationship of the EU and its Member States in regard to Member States' international obligations into which the EU may functionally succeed.
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International law also applies by explicit or implicit cross-referencing of the EU legal order to concepts of international law (for example, nationality) and in the absence of leges speciales in the EU legal order as a gap-filler, i.e. the EU legal order is not a fully self-contained regime. 21 Embeddedness of the EU legal order in international law is also reflected in the hierarchy of norms in EU law: international law, once directly applicable, ranks more highly than secondary legislation of the EU and thus may serve as a ground of review when reviewing the validity of EU secondary legislation.
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Two caveats have to be made in this regard. First, the degree of embeddedness in international law may change over time and with the evolution of EU law as already reflected in the self-understanding of the EU, as expressed by the CJEU. 23 At 17 Articles 48 and 50 TEU limit the possibility of exit in so far as they bind states to a procedure. 18 the earlier stages of integration and constitutionalisation of the EU, international law seems to have been used to bolster the legitimacy of the EU and hierarchy of EU law in relation to the Member States ('new legal order of international law' 24 ). More recently the approach of a more constitutionalised EU seems to rely more on its own constitutional values, even against international law, stressing even the autonomy from international law. 25 This marks a shift in paradigm and follows the logic of statehood. Opinion 2/13 of 18 December 2014 is the provisional high-water mark of such a potentially qualitative change of the nature of the EU.
Secondly, fundamental constitutional change aside, in the end what counts is not only an embeddedness of the EU in international law as an abstract principle, but how the relationship is tailored at the level of specific interaction. The CJEU is a gatekeeper in this regard. A principle of direct effect and rank of international law above-secondary legislation may fade into insignificance if, in practice, the 'gatekeeping' criteria of EU law determining when international law 'enters' EU law are very strict. This is, however, the increasing trend of CJEU jurisprudence.
The power to decide the form of interaction
The embeddedness of the EU in international law is normally assumed not to predetermine the form of interaction and status of international law within EU law. This is orthodoxy in regard to the interaction of international law within the legal order of states: international law is binding on states but it is up to states to decide whether and how it applies within them -or for agreements concluded by the EU, for the institutions of the EU negotiating and applying the agreement. As such the EU would be nothing special in this regard. However, the fact that the CJEU recently has stated this explicitly in Stichting Natuur en Milieu 26 and Verenigign Milieudefensie 27 , stressing its power as a gatekeeper (even) in regard to treaties to which the EU is a party, seems significant as it is in line with a trend away from a presumption of direct effect of agreements to a stronger assertion of control by the CJEU. 'However, the effects, within the EU legal order, of provisions of an agreement concluded by the European Union with non-member States may not be determined without taking account of the international origin of those provisions. In conformity with the principles of international law, EU institutions which have power to negotiate and conclude such an agreement are free to agree with the non- While the issue cannot be analysed in greater detail here, some arguments which point in the direction of an erosion of the orthodoxy of the power to determine the interaction, 29 derived from an analogy with national constitutional law, deserve mention here. These arguments highlight that the CJEU may be clinging to an increasingly out-dated conception of the relationship between international and domestic law.
Firstly, as a matter of international law, this dualist premise for the interaction has recently been questioned even in regard to states as original subjects of international law on several levels. 30 The teleological argument, which ultimately can be derived from the pacta sunt servanda principle of international law, 31 that direct application minimises breaches of international law, as well as a construction that focuses on individual state institutions being bound by international law, are not new. However, they have gained strength from comparative analyses of approaches of courts making normative choices about the interaction 32 more along monist lines, as well as from an acknowledgment that direct effect ought to be established by interpretation of the international norm. 33 Secondly, and directly following from the first point, it may be said that in an EU context, the rule that Member States determine the effect of international law (and therefore EU law) in their legal system has been eroded. It was in fact the CJEU (at international law level) which adopted a wide approach to direct effect of EU law (as a type of international law) in the Member States' legal orders, applying a strong teleological interpretation of EU law on the basis of its effectiveness (effet utile) and uniformity of application. So there is a tradition of defining the interaction in the national legal orders of the Member States at international (EU) level. If that principle is applied consistently, an argument may be made that general international law would interact in the same way with the EU legal order. Although this would be a plausible argument it is not an inevitable logical consequence. There would be at least two possible counterarguments in an EU-specific context: that the Member States have actively taken the decision in the treaties to restrict the applicability of 28 Stichting Natuur en Milieu (n 11), para 45. 29 international law in the EU legal order, which would be relatively weak given the absence of any specific rule in the treaties; and the stronger argument of the specificity of EU law as a new legal order of international law. Whereas the specific interaction between international law and EU law as a matter of EU law is arguable, the more general point still stands that the way the CJEU has in fact shaped the interaction of EU law with the Member States somewhat weakened the traditional proposition that international law is totally neutral in regard to its effect within 'domestic' legal orders (i.e. states and by extension the EU itself).
Thirdly, also as a matter of international law, it may be asked whether the fact that the EU is an international organisation is relevant or whether any state paradigm as to the approach to international law can simply be transposed. In other words, is the fact that the EU is a creature of international law conclusive for an argument of maximum openness if the treaties are silent on the issue?
Fourthly, not as a matter of international law but of EU law, the relationship of the EU with its Member States is particularly relevant and may be even more determinative than international law itself. A presumption that the treaties intend to avoid conflicts between EU and Member States' obligations, a presumption of direct effect that can be derived from the principle of sincere cooperation in Article 4(3) TEU, further supports such a responsibility in order to avoid double-bind situations for the Member States.
Fifthly, from a more general, including a comparative, perspective it may be said that the general trend, at least in the area of human rights, is one of legal orders opening up to the consideration of not only international norms but also foreign lawi.e. other jurisdictions' approaches to human rights issues. 34 A closing up of the EU legal order thus runs counter to a trend visible at state level.
2.3. The trend towards a more closed relationship of the EU with international law in the mechanisms of interaction -as defined by the CJEU In spite of the embeddedness and rootedness in international law, the relationship of the EU with international law has become increasingly less open. Such a trend is visible both in regard to treaties and customary international law and in regard to the way international law is given effect in the EU legal order, i.e. through direct effect, consistent interpretation or a 'substantive borrowing' of the EU legal order from the international one. 35 If directly effective within EU law, international law applies automatically without an act of transformation in the EU legal order. This is the strongest possible effect international law may have in EU law (and as EU law also in the legal order of the Member States, regardless of their own approach to international law). Absent direct effect, international law will still be relevant in interpreting EU law. Methodologically, the boundaries between direct effect and interpretation are sometimes blurred in the jurisprudence of the courts, in particular where the results of direct effect and interpretation are the same because an interpretation in conformity with international law has prevailed. Independently of direct effect or consistent interpretation, a 'substantive borrowing' may occur where no formal relationship exists, for example in order to fill gaps in EU law. International law may serve as persuasive authority and feed content into general principles of (EU) law, in which case it also serves the interpretation of EU law, for example, as was the case for EU human rights norms developed by the Court.
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Whereas until recently it could be said that there was a presumption of direct effect of both international treaties and customary law, the CJEU has been tightening the criteria significantly. Controlling the gateway criteria has become crucial.
First doubts whether the CJEU still adhered to the presumption for direct effect of treaties were raised by three decisions of 2008, Fiamm and Fedon, Intertanko and Kadi I. 37 Whereas at the time it could still be queried whether they already marked a trend of closure, in particular since Kadi II 38 raised a glimmer of hope to the contrary, the CJEU has since continued in this direction. 39 The three decisions of 2008 have been discussed extensively elsewhere. 40 It may be recalled that traditionally treaties were presumed to be directly effective where 1. the EU was bound by the treaty rule; 2. the treaty rule was sufficiently clear, precise and unconditional to be capable of direct application; and 3. direct effect was not precluded by the 'nature and structure' or 'broad logic' of a treaty.
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All three gateway criteria of direct effect have been interpreted restrictively since 2008 in the post-Lisbon era. A higher threshold was applied to the core criteria of direct effect by requiring, in addition to the provision being clear, precise and unconditional, that a provision must confer a truly subjective/individual right (in relation to UNCLOS 42 and the Kyoto Protocol 43 ). Furthermore, in Glatzel and Z the Court took a very narrow approach to the basic criteria of direct effect ('unconditional and sufficiently precise'), denying direct effect to the UN Convention on Disabilities, 44 and as a result, denying it any significance in the case. 45 This makes it much more difficult for individuals to enforce rights derived from international law which are frequently not cast in the language of individual rights. It also contrasts with the wider notion of individual rights and direct effect of EU law internally. 46 More widespread use has been made of the exclusion from direct effect by virtue of 'nature and structure' of the treaty: traditionally the latter exception only was held to be present in one case, i.e. in regard to the GATT/WTO Agreement. This was considered to be exceptional and justified 47 by the flexible nature of the obligations. 48 Since 2008 the CJEU added to the list of structurally excluded treaties UNCLOS and the Kyoto Protocol 49 and it extended the rationale to binding final decisions of the WTO Dispute Settlement Body (to which the reasons for excluding GATT/WTO Agreement from direct effect do not apply). 50 While perhaps less significant if considered in isolation, it is significant in the overall context that the CJEU also took a restrictive approach to the question what obligations are binding on the EU in the first place -as it considers it as prerequisite of direct effect that the EU is bound by a treaty rule, which in principle is the case where the EU is party to a treaty. However, the EU is not infrequently in a position, in effect, to fulfil or 'breach' international obligations of its Member States without being a party to a treaty and formally bound. This has been flagged up in case law, for example, regarding the Chicago Convention on Civil Aviation, 51 the UN Charter in regard to the EU's implementation of sanctions imposed by the UN Security Council 52 and also the Geneva Convention relating to the Status of Refugees. 53 The approach of the CJEU therefore appears overly formalistic, in particular in its approach to the UN Charter. 54 A suitable alternative approach would be possible in (slightly) adapting the CJEU's principle of functional succession of the EU into Member States' obligations -as a matter of EU law -by considering whether the EU has functionally succeeded into an individual obligation 55 rather than requiring succession into the obligations of an entire agreement. 56 The basis in EU law would lie in the fact that Member States, when creating the EU, cannot have intended to breach Article 103 of the UN Charter, which would be the result if EU law authorised the EU to act contrary to the UN Charter. More generally, the principle of sincere cooperation in Article 4(3) TEU could provide a similar basis for a succession of the EU into other pre-existing Member States' obligations.
Direct effect of customary international law (CIL) which, therefore, in principle is also a standard for the validity review of EU secondary legislation, 57 is still acknowledged in principle by the CJEU. But the principle of direct effect of CIL has been clouded in several ways. In addition to the well-known fact that the Court never annulled an EU act for breach of CIL, 58 post-Lisbon it seems to have tightened the criteria of direct effect in ATAA. In ATAA the Court restricted both the criteria when individuals may rely on CIL and its level of review. CIL can only be invoked in regard to 'first, those principles are capable of calling into question the competence of the European Union to adopt that act (…) and, second, [situations in which] the act in question is liable to affect rights which the individual derives from European Union law or to create obligations under European Union law in his regard'. 59 Because 'a principle of customary international law does not have the same degree of precision as a provision of an international agreement', review by the court is limited to whether the EU legislative institutions have made 'manifest errors of assessment concerning the conditions for applying those principles.'
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In this context the Opinion of the Advocate General in the case of Diakité 61 is worth noting as contributing to doubts about the continued direct effect of CIL (in casu: IHL) in EU law, as well as to tightening further the criteria of consistent interpretation of EU law with international law. Although arriving at a convincing outcome by interpretation of EU law in the case of Diakité, which the Court followed, the Advocate General contributed unhelpful new elements to the debate of the relationship between EU and international law, raising doubts about the support of a continued presumption of direct effect of CIL from within the Court, and revealing some of the difficulties of consistent interpretation with international law.
The that IHL (i.e. CIL to a large extent) and EU refugee law pursued different purposes, and therefore were distinctive areas of law, so that 'internal conflict' in the Qualification Directive did not have to have the same meaning as (customary) IHL. This seems, on the whole, a straightforward result, arrived at by interpretation, engaging with international law along the way, and, it may be noted, not by relying on autonomy 62 of the EU legal order in any abstract or formal way. 63 The outcome could perhaps have been backed up further by referring to other areas of international law (more relevant than IHL in this context, e.g. obligations under Article 3 ECHR 64 ), but on the whole this approach by the Court and result seem appropriate. However, even though not finding their way into the Court's judgment, some points made by the Advocate General are cause for concern both in regard to direct effect of CIL in and for the scope of the duty of consistent interpretation of EU law:
He seems to make consistent interpretation conditional on 'hermeneutic consistency' between international law (IHL in this case) and EU law. 65 Where this simply refers to interpretation and its limits, there is no problem with this concept. However, where it is elevated to a separate new principle or 'gate keeping' criterion, the explanation of the AG culminates in what may be considered a reversal of the rule-exception paradigm currently reflected in the Court's approach to interpretation in line with international law. It is the 'hermeneutic consistency' (however defined) that needs to be justified in order to open the gates for consistent interpretation, 66 and possibly also for the presumption of direct effect of CIL. If this is the case, consistent interpretation and the presumption of direct effect lose the character of being the general rule.
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Although the scenario in Diakité was not one of diverging applicable standards and concepts of international law and EU law, but simply one of interpretation of EU law, it reveals the dangers and confusions that can arise from a poorly drafted piece of EU legislation which is worded in a confusing and even misleading manner by using international law/IHL terminology in an unreflected way in the context of subsidiary protection.
The scope of consistent interpretation also seems in danger of becoming more restricted. Whereas Intertanko still reflected an approach that any rules of international law 68 were to be used to interpret EU law, the Advocate General's Opinion in Diakité seems to restrict such interpretation to rules binding the EU formally. 69 informing consistent interpretation. 70 In other words, rules which may be considered to be 'integral part' of EU law would be narrowly constructed 71 and potentially turn from an empirical (shorthand) description of an open relationship with international law in the status quo to an additional 'gate keeping' criterion, which would potentially eliminate the present distinction between direct effect and an interpretive effect of international law in the EU legal order.
As mentioned above, an independent requirement of 'hermeneutic consistency' could turn consistent interpretation with international law from rule to a specially justifiable exception, so that doubts are raised not just about the continued existence of a presumption of direct effect of international law in EU law but also about the presumption of consistent interpretation of EU law with international law. 72 Finally, the method of 'substantive borrowing' from international law as a form of interaction between EU and the international legal order, including international human rights, has also been significantly reduced. This is in particular due to the fact that in the context of EU fundamental rights the ECHR has lost its prominence to the Charter. 73 But the wider attitude of the CJEU revealed in Opinion 2/13 on EU accession to the ECHR (discussed further in Section 4 below) points to further reasons, in particular a concern about the institutional position of the CJEU in the European human rights architecture, a profound distrust of the Court towards the EU Member States, and a worrying lack of understanding of the function of an external human rights supervision (and perhaps even of international law more generally).
Furthermore, given the fact that the ECtHR has itself come under attack (some even refer to legitimacy crisis of the Strasbourg system 74 ), the fact that the CJEU has referred less to the ECHR post-Lisbon may not be due just to the greater prominence of the Charter. Substantive borrowing is a two-edged sword which can enhance legitimacy if the legal order from which the borrowing occurs is accepted and held in high esteem.
So far the discussion has focused on the approach of the EU to international law generally. The following section will consider the approach to international human rights as a more specific aspect of interaction. It may be thought that the approach to international human rights is characterised by greater openness than that to general international law, as human rights more directly reflect shared values and common principles to which a legal order subscribes than other areas of international law -and which therefore 'migrate' more easily between legal orders. However, the CJEU's approach reflected in Opinion 2/13 tells a different story.
3. EU law and international human rights: a restrictive trend towards the ECHR 70 AG Mengozzi in ibid (n 8), para 26. 71 Cf Qurbani (n 53), para 22. 72 The focus of this section will be on the relationship of EU fundamental rights with the ECHR as the most prominent international human rights instrument in relation to the EU legal order. Although the Court occasionally refers to ICCPR or the Refugee Convention or the Convention on the Rights of the Child, such references are more sporadic and often not elaborated. 75 In comparison to the references to the ECHR in the pre-Charter era there is lack of engagement with other international human rights instruments. In particular, the lack of external human rights supervision and gaps in the internal human rights protection of the EU and detaching EU human rights from international human rights developments has been viewed critically by international and human rights scholars. 76 The lack of engagement with other international human rights instruments also explains the regrettable closure of the relationship with international law in the area of human rights in the Kadi I case of 2008 which sits at the fault-line of a heightened constitutional protection of human rights and the closure towards international law more generally, and international human rights in particular. The Court did not 'interpret away' (as it could have done) the conflict at the level of international law by recourse to international human rights and shared values of the international and the European legal orders.
This comparative lack of international human rights law in the jurisprudence of the CJEU is particularly astonishing, since all Member States are parties to a number of human rights instruments which would qualify as sources from which to develop general principles of law.
77 This is particularly the case for the ICCPR and ICESCR 78 , the Convention on the Rights of the Child, the 1965 International Convention on the Elimination of All Forms of Racial Discrimination, the 1979 Convention on the Elimination of All Forms of Discrimination Against Women, the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. This may have its roots in a failure to appreciate the peculiar nature of, and perhaps lack of experience with and expertise in, international human rights protection. 79 Butler and de Schutter give the example that the CJEU failed 'to appreciate the nature and status of the ICCPR as well as the role of the HRC', 80 when, for example, revealing in Grant that it considered that the UN Human Rights Committee (HRC) 'is not a judicial institution', contrary to a generally accepted judicial (or at least quasi-judicial) function of the HRC. 81 Whereas the close intertwining of the EU legal order with the ECHR through a process of substantive borrowing of general principles of law showed great openness to one corpus of international human rights, today even this relationship must be described as increasingly ambivalent, partly as a result of the EU's own internal 75 See for example C-34/09 Gerardo Ruiz Zambrano v Office national de l'emploi (ONEm) [2011] ECR I-1177, where the Court did not include the ICCPR and CRC (which had been identified as relevant by AG Sharpston in her Opinion, para 9 f), in its judgment, but only mentioned the ECHR. The Refugee Convention is still cited relatively frequently as background of the EU's asylum legislation (referred to by recitals of relevant directives). 76 constitutionalism. The relationship has evolved over time and several phases may be distinguished. Here, the three-phase distinction between the pre-and the post-Charter era and a potential post-ECHR accession scenario shall suffice.
The relationship up to the entry into force of the EU Charter in 2009
The relationship between the EU and international human rights initially started out to be considered much more along the lines of international law being an integral part of the EU legal order with no clearly demarcated boundaries, akin to a monist construction of the relationship. In regard to human rights, and international human rights, there was also reluctance in the early years of the CJEU to subordinate EU law formally to such limits internally. A similar reluctance of the later Member States was manifested to some extent in the failing of the EPC, which would have achieved exactly this in a more comprehensive framework of European integration.
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From the 1970s human rights became a necessity for the EU legal order, given the challenge from national constitutional courts. Thus, the relationship between EU law and international human rights (in particular the ECHR) became a substantively open relationship. During that phase the EU 'borrowed' substance extensively from the ECHR, reaching a sort of equilibrium with the Member States, and making the ECHR the most important material source of virtually all human rights law in the EU, developed via general principles of EU law, until the Charter entered into force in 2009. The ECHR has long been recognised by the CJEU as a treaty of 'special significance' in spite of the EU not being a party to it. The ECHR and the case law of the ECtHR must be 'taken into consideration in interpreting that scope of that right in the Community legal order'. 83 However, the relationship between the EU (or more precisely, the CJEU) and the ECHR as an international treaty, providing for a considerably constitutionalised part of international law, 84 has not always been straightforward. Firstly, the Court has explicitly stated that the ECHR was not formally binding and therefore also not directly applicable within the EU legal order, 85 although at times the formal status appears to have been blurred, giving the impression that it was as good as binding and directly applicable. In the light of this de facto binding and 82 de Búrca (n 4), 653 ff. 83 Elgafaji v Staatssecretaris van Justitie (n 25), para 28. 84 Although the legal order of international law created by the ECHR is a much more incomplete one than the EU in terms of subject matter, it is in comparison to other areas of international law highly constitutionalised, in particular because of the compulsory jurisdiction of the ECtHR, the individual complaints mechanism and the linked enforcement mechanism (supervision of judgments) in the Council of Ministers of the Council of Europe. 85 C-571/10 Servet Kamberaj v Istituto per l'Edilizia sociale della Provincia autonoma di Bolzano (IPES), Giunta della Provincia autonoma di Bolzano, Provincia autonoma di Bolzano, ECLI:EU:C:2012:233, 59 ff, 63. The case concerned a situation where direct applicability would have led to an application of the ECHR to a Member State act, not an act of the EU. However, it is surprising, in particular, given the principle of non-discrimination at issue, that the CJEU did not discuss obligations resulting from general principles of EU law further (see para 60 of the judgment). AG Bot in his Opinion had held the ECHR to be directly effective (para 38), but the court not to have jurisdiction over the consequences of incompatibility of a Member State's act with the ECHR (para 39). Opinion 2/13 (n 7), para 179 f. N.B. that the CJEU refers to the ECHR as not having 'been formally incorporated into the legal order of the EU' (para 180, emphasis added) which may be merely a glitch of language, meant to mean 'binding'; the notion of 'incorporation' of treaties known to dualist systems does not fit the traditional monist approach to treaties of the EU. directly applicable status of the ECHR via general principles of EU law and its significant contribution to EU human rights, it may be said that it was perhaps practically less pressing to make it also formally binding on EU institutions. This was the result of Opinion 2/94 which put an end to any attempts at accession of the EU to the ECHR until the Treaty of Lisbon created a specific provision requiring the EU to accede to the ECHR. 86 It can be said that the equilibrium reached with the Member States formed the basis of the CJEU rejecting a formalisation of the open relationship with the ECHR by accession in Opinion 2/94. 87 Nevertheless, the lack of formal status had disadvantages because of at least the potential for creating double-bind situations in terms of Member States' obligations and, in practice more significantly, because it left considerable flexibility to the Court to define and apply EU human rights, and to do so without an external supervision.
Secondly, beyond formal status and the substantive human rights protection, the relationship seems to be characterised by considerations of competing jurisdictions and their relative hierarchies. These were brought fully in the open in the EU accession process to the ECHR, 88 but are clearly visible already in Opinion 2/94. The rejection of a competence to accede thus appears to have been driven by concerns about its own future status, even though this might put potential strain on the equilibrium reached with the Member States.
This reluctance evidenced in Opinion 2/94 is all the more remarkable since the Court espoused a more expansive approach to competence in other contexts, and a justification of a competence to accede, as it seems, could have been possible with comparatively simple reasoning (but strong reasons): either on the basis of succession into Member States' obligations in areas of EU competence; 89 or on the basis of the EU accepting and shaping limits on its existing competences on the basis of general principles: the EU could within its existing competences subject itself to human rights (i.e. self-limiting its competence); and in doing so, it could also have acceded to the ECHR. The competence to do so would not be a human rights competence (which the EU still does not have after the Treaty of Lisbon), but it would have followed from the specific competences conferred on the EU. Human rights in their limiting function, not unlike the principle of proportionality, have nothing to do with the question of a (legislative) competence in the area of human rights (which would primarily relate to Member States' acts).
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Of course practically things are never simple and are full of detail, as the lengthy EU accession process ultimately ending in failure has shown; that may even vindicate the position taken in Opinion 2/94 somewhat, in so far as it referred to the significance and intricacy at the level of detail EU accession to the ECHR would 86 Opinion 2/94 [1996] ECR I-1759. 87 ibid. 88 For example in the attempt by the Court to cast the Bosphorus presumption into the accession agreement which seemed extraordinarily misguided in that it reflects a misunderstanding of the function of international human rights law and would have defeated the purpose of accession. See below text around n 116. 89 Because of the fragmented competence of the EU which would lead to a matching fragmented application of the ECHR (only where the EU has competence), this would presume that succession of the EU is possible into aspects of Member States' obligations, not replacing them totally. This would require the CJEU to depart from its currently narrow reading of the succession into international treaty obligations of the Member States which requires a 'full transfer of powers', see Intertanko (n 8), para 49. See in greater detail critically Ziegler (n 7), 288 f. 90 Similar see Eeckhout (n 18), 99 f.
entail. However, also in this regard Opinion 2/94 was ultimately not convincing in that it based its reasoning on the 'constitutional significance' of accession 'with fundamental institutional implications for the Community and for the Member States'. 91 Even conceding that the accession would have made the ECHR formally directly applicable qua EU law also in the Member States, that effect would have been limited to the application of the ECHR to or within the scope of EU law. If anything, this would have been in the interest of the Member States fearing competence creep; hence arguments of the Court about protecting the Member States from the impact of accession seem to be partly misguided. As the substantive human rights protection afforded by the ECHR was beyond doubt, 92 this leaves as the dominant reason for the position of the Court a concern for its own position in the judicial landscape of a wider Europe.
Opinion 2/94 was therefore legally not convincing but appears to have been driven by primarily institutional considerations relating to the jurisdiction of and institutional competition for the Court. 93 It took the 'masters of the treaties' to (attempt to) correct that and try to oblige the EU to accede.
The relationship after the entry into force of the EU Charter in 2009
The entry into force of the Treaty of Lisbon, which made the EU Charter of Fundamental Rights binding, marks not just a further constitutionalisation of EU law and EU human rights law but also one of further closure towards international law and international human rights law more specifically. As has been shown, the CJEU's references to the ECHR and to other international human rights instruments from which it substantively borrowed in the past have been dramatically reduced postLisbon, 94 giving rise to concerns of becoming 'conspicuously detached from other relevant sources of human rights law and jurisprudence.' 95 The CJEU now tends to refer to the Charter rather than the ECHR.
96 This is unsurprising: to an extent the legal force, convenience and visibility of the EU's own bill of rights makes resort to external substantive sources largely superfluous; the alternative -to continue to apply general principles of EU law -would result in the additional onus to justify why ECHR rights are general principles. The Charter is the more immediately accessible, written source of EU human rights law. It is also a modernised bill of rights drawn from the constitutional traditions of the EU Member States which in some respects responds to changed needs (even though the ECHR itself has been developed dynamically). The focus on the domestic codification is in line with how several Member States approach international human rights law. Together with the fact that general principles have been under fire as a device to expand EU competence, 97 The CJEU has also reiterated that the ECHR was not formally binding on the EU. However, what cannot be explained or justified is why, in the absence of other material in particular, the ECHR does no longer feature more prominently in the interpretation of the Charter rights 99 which must be chiselled out for this relatively recent human rights instrument; moreover, Article 52(3) of the Charter stipulates that Charter rights corresponding to ECHR rights 'shall be the same as those laid down by the said Convention.' Even bearing in mind that until formal accession the ECHR is neither formally binding nor internally directly applicable, this is not what one would have expected, given the tradition of using the ECHR as a material source of EU law. Such a change in approach must therefore be considered as part of a regrettable trend of closure to the ECHR, international human rights and international law. While the reasons for this can only be a matter for speculation, it could be asked whether these are the early signs of a more restrictive approach to the ECHR in a post-accession scenario, modelled on the traditional approach of some Member States which do not apply the ECHR directly as a standard of human rights review.
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Germany would be a case in point where the Federal Constitutional Court (FCC) traditionally held that only the human rights of the Grundgesetz are direct standard of review, 101 whereas the ECHR informs their interpretation, thus avoiding breaches of the Convention. However, it has to be noted that the FCC recently has been more open to the ECHR and ECtHR judgments, allowing them to become indirectly binding.
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Concerns of an anachronistic inward-turning trend of the EU legal order were confirmed by Opinion 2/13. Here the CJEU revealed a parochial turn in its conception of EU human rights which seems to be dissociated from their international counterparts. To an extent it seems to miss the point of an external human rights accountability and control in limiting public power and authority exercised by the EU almost entirely. Opinion 2/13 marks a provisional climax of this trend in rejecting any formalisation of the relationship with the ECHR, in spite of the mandate by the 'masters of the Treaties', reflecting a renewed reluctance of the CJEU to subject EU law and itself to the jurisdiction of the European Court of Human Rights -a trend echoed in regard to other tribunals. 103 The Court, in part under the guise of 'protecting' EU fundamental rights from external influences, also risks putting fundamental rights under a general reservation of 'autonomy' of the EU and the caveat of 'realising' them 'within the framework of the structure and objectives of the EU.'
104 Read in a pessimistic way, this could pave the way to justifying the 'economic' bias of the EU in relation to fundamental rights in the EU's human rights architecture, 105 and thus profoundly change normative hierarchies in the EU legal order.
The rejection of accession itself runs counter to an incremental constitutionalist rationale, but if not explained just by self-interest, it could be explained by a much more dramatic 'constitutional moment', in which the CJEU in fact asserts sovereignty (under the guise of the label of 'autonomy') against international law, 106 but indirectly also against the Member States. Such a claim can only be assessed and validated in retrospect when its consequences and reactions become clearer. It could endanger the human rights equilibrium reached with the Member States and, as such, supremacy of EU law over national law. This is a question only for future evaluation. For the time being it can be said that Opinion 2/13 is protecting the CJEU's interpretive monopoly in a far-reaching way, as well as attempting to protect the Court from the EU Member States against actions which are both remote and unlawful under EU law, and from a small possibility of 'forum shopping' in Strasbourg. By focusing on the internal constitutionalism through the lens of autonomy, two points are missed: that this very constitutionalism requires both an external human rights control mechanism -a dimension of the internal constitutional order and constitutionalisation process which seems entirely lost on the CJEU -and an appropriate human rights protection. The latter is still characterised by some significant gaps in the EU. The complacency about human rights protection in and by the EU is a more fundamental concern than the reluctance displayed by the CJEU in regard to potentially competing judicial fora.
The ECHR in a post-accession scenario
The relationship between EU law and the ECHR in a post-accession scenario is determined by, firstly, international law and, secondly, the general approach of EU law to international treaties, in particular their status within the EU legal order.
From the perspective of international law, the EU would subject itself formally to the international obligations following from the ECHR. This would be a novelty for the EU in the context of human rights, for even in the framework of ILO Conventions participation of the EU occurs through coordination of the Member States' participation. But accession would be in the interest of the Member States which could be held liable for human rights violations not just in the EU Treaties, 107 but also of acts of the EU, 108 in particular in the case of diverging human rights standards between the EU and the ECHR. It would also at the same time be appropriate, given the advanced constitutionalism, and a further step of EU constitutionalism itself.
In regard to the reception of the ECHR in the internal legal order or the EU, it would normally be expected to follow the general rule, i.e. the ECHR would be expected to become an integral part and 'as a rule, share the direct effect of EU law'. 109 The ECHR contains subjective rights which would even pass the stricter criteria of the CJEU for direct effect in Intertanko. 110 It would, within the scope of EU law and as EU law, also have primacy over all national law of the Member States.
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Even if one considers that direct effect cannot be taken for granted, the ECHR would still be able to inform the interpretation of the Charter.
112
The hierarchy of the ECHR within EU law is more difficult to establish. As a treaty it would generally be ranked above secondary but below primary EU law. However, the ECHR also enjoys already before a formal accession a special constitutional significance and status 113 in the EU legal order. It is part of the human rights acquis as general principles referred to in Article 6(3) TEU, which implies a formal rank at the level of primary EU law. Its special status is further highlighted, at least indirectly, by the accession criteria (Articles 49 and 2 TEU) and the mechanism in Article 7 TEU. However, there is by virtue of the TFEU a potentially higher rank above primary EU law of (some) general principles of EU law (of which the ECHR partakes). The CJEU established in Kadi I a hierarchy within primary law which can be derived from the reasoning that there are certain rules of primary law from which there can be no derogation. (And which therefore also limit the exceptions contained in the 'ordinary' treaty rules of Article 351 TFEU and Article 347 TFEU, on the basis of which, for example, obligations of the Member States under the UN Charter could have been given priority over EU primary law). It counted among these fundamental rules 'the principles of liberty, democracy and respect for human rights and fundamental freedoms enshrined in Article Union.' 114 Thus, substantively, via the prism of general principles of EU law, the ECHR forms part of the foundational principles of the EU treaties. This is even acknowledged, albeit in a softer form only through the lens of interpretation by the CJEU in Opinion 2/13: 'ECHR must be taken into account in the interpretation and application of EU primary law […] and 'a careful balance must always be struck between those fundamental rights and the relevant provisions of primary law.' 115 Finally, it has been debated whether the application of the so-called Bosphorus presumption 116 will continue to be justified, according to which EU law is presumed to comply with the ECHR and as a result of which the ECtHR restricts its review. In a post-accession scenario, such a presumption would conflict with the purpose of an external human rights supervision in a hierarchical (rather than currently pluralistic) setting as well as with the equality of the parties to the ECHR in relation to the obligations undertaken. There should be no continued room for a presumption of compliance.
To conclude, it may be asked what impact EU accession to the ECHR will have. Irrespective of the internal status and application of the ECHR in the wider sense in the EU, accession would streamline the human rights architecture in the EU, avoiding double-bind situations for the Member States, fill existing gaps and, to an extent, it may be expected to harmonise standards. Interaction of legal orders is not entirely without risks. It cuts both ways and may lead to a levelling up or a levelling down, but an openness to interaction inherently also bears the chance to influence and shape standards.
The autonomy focus of the CJEU
One underlying reason for the Court to tighten the gatekeeping criteria towards international law is an increasing concern for, and emphasis of, the 'autonomy' of the EU legal order. The preliminary high water mark of this autonomy focus has been the Court's Opinion 2/13 of 18 December 2014 which expresses this prominently: 'The autonomy enjoyed by EU law in relation to the laws of the Member States and in relation to international law requires that the interpretation of those fundamental rights be ensured within the framework of the structure and objectives of the EU.' 117 As will be shown, this approach reflects a conception of autonomy which puts the relationship between EU law and international law, including international human rights on its head. Autonomy of the EU legal order in a very far-reaching way becomes the all-encompassing reason why a certain protection of human rights is constructed rather than grounding rights protection in the intrinsic value(s) of rights. This is hardly short of putting the relationship of EU legal order with the international one under a general reservation of EU law. As mentioned above, it could also have implications for the role, status and rank of human rights within the EU legal order.
This focus on autonomy is at the same time surprising and unsurprising: surprising, because the EU is not a state, as the CJEU emphasised itself repeatedly, 119 and autonomy is traditionally a concern of states -usually as a manifestation of sovereignty; surprising also, as it runs counter to the trend regarding states whose sovereignty has been eroded or 'overcome' in many respects. The EU itself is driver and expression of this trend.
At the same time, such an approach is also unsurprising, as it follows one reading of the logic of EU constitutionalism if it is considered to 'track' the evolution towards a state-like entity and building an internal, constitutional protection of human rights.
Hence there is something ironic, in addition to being anachronistic, about the EU increasingly adopting this very stance, while it depends on the Member States relaxing similar approaches, and it is not a risk-free strategy of the EU. There is also a tension inherent in linking the EU's non-state character with the conclusion that therefore there should be less external accountability. The Court in rejecting an external human rights control may consider it unnecessary, as perhaps it perceives the EU as an international organisation as less prone to degenerate into nationalism and other aberrations to which (some) states have shown themselves susceptible in the past. 120 If anything, starting from the idea that any holding of power and authority can be abused, there should be more external accountability, precisely because the EU is not a state where there are still more legitimation and accountability mechanisms at play which complement one another. Or the approach reveals a conflation of internal and external conceptions of human rights. EU human rights are, of course, for the individual invoking them, international human rights at the same level as the ECHR. The ECtHR in certain defined scenarios is in competition with the CJEU when protecting individual rights. But EU human rights are not comprehensive human rights, most notably in regard to the Member States, for which such a conceptualisation, if adopted, should ring alarm bells of 'competence creep'. From the perspective of the EU as the object of control, EU human rights are an internal control mechanism, which means there is still a need for external supervision.
The following section explores what it means to speak of the 'autonomy' of the EU legal order. It will be shown that the CJEU increasingly has used what is in essence a non-technical descriptive shorthand for various specific features of the EU in a normative way, turning it into an abstract 'principle' of a more general nature. 'Autonomy' as an abstract principle is then used as a flexible tool to 'close' the EU legal order.
What does 'autonomy' mean?
Opinion 2/13 can be criticised from a policy perspective for using the concept of autonomy inappropriately for various reasons: for example because it is untimely and against the trend that can be observed with states of a dissolution of sharp formal boundaries between legal orders and formal hierarchies; because it is inappropriate for a legal order that is part and dependent on international law; and because it is even counterproductive to the EU's own trajectory of constitutionalism: it runs counter to the EU's constitutional values and being subject to external human rights control/accountability might in itself be considered a feature of advanced constitutionalism; what the CJEU in effect demands is an exemption from international obligations that even sovereign and more directly democratically legitimated states take upon them; and it might even destabilise the constitutional equilibrium with the Member States (and the ECtHR) in the area of human rights under the Solange II/Bosphorus settlement, 121 in particular as there are acknowledged deficiencies and gaps in the human rights protection of the EU. These are all arguments that can and have been made in response to Opinion 2/13.
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Beyond the question of the political appropriateness and timeliness of invoking autonomy lies the question whether the notion is valid as a matter of EU law as an independent legal concept, at least in the external dimension of the EU. Autonomy is not a term or concept of the Treaties. It is not defined by the Court in any detail. Rather, it is a claim derived from a free-standing teleological interpretation -without identifying a legitimate telos or its necessity. Even the partly underlying doctrines of direct effect and supremacy were more teleologically underpinned by safeguarding effectiveness of the EU legal order, something that cannot be equally said to motivate the creation of a principle of autonomy with regard to the international legal order. This would not matter too much as one might say that what rests on such shaky ground may easily be deconstructed. However, references to autonomy have developed their own dynamics and are on the trajectory to gain their independent normative force, as is well highlighted by Opinion 2/13. The following will take a step back and consider the different meanings and contexts in which the Court has used the notion of autonomy. 126 This is indeed also the point of departure of the CJEU in Opinion 2/13.
127
'As the Court of Justice has repeatedly held, the founding treaties of the EU, unlike ordinary international treaties, established a new legal order, possessing its own institutions, for the benefit of which the Member States thereof have limited their sovereign rights, in ever wider fields, and the subjects of which comprise not only those States but also their nationals (see, in particular, judgments in van Gend & Loos, 26/62, EU:C:1963:1, p. 12, and Costa, 6/64, EU:C:1964:66, p. 593, and Opinion 1/09, EU:C:2011:123, paragraph 65). 158. The fact that the EU has a new kind of legal order, the nature of which is peculiar to the EU, its own constitutional framework and founding principles, a particularly sophisticated institutional structure and a full set of legal rules to ensure its operation, has consequences as regards the procedure for and conditions of accession to the ECHR.'
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From the classical case law as well as Opinion 2/13 it may be extracted that the specific feature is the quasi-federal but not federal-hierarchical but federalpluralist constitutional structure of the EU and its Member States which is frequently described as being sui generis nature of the EU: the EU and its Member States can be equated neither with a state with single legal personality under international law, nor with an international organisation. This is the essence of what presents itself in a number of technical problems of ECHR accession: a fully federal state would be representing and be responsible for breaches of international law by its components. The situation is more complicated with the EU as the Member States remain subjects of international law and also parties to the ECHR, thus 'internationalising' what would be constitutional problems of a federal state. The Draft Accession Agreement addresses the special nature of the EU as a non-state entity and in relation to the Member States in various ways, most notably by the co-respondent mechanism. 13. Second, it requires that the procedures for ensuring uniform interpretation of the rules of the ECAA Agreement and for resolving disputes will not have the effect of binding the Community and its institutions, in the exercise of their internal powers, to a particular interpretation of the rules of Community law referred to in that agreement (Opinions 1/91 and 1/92).' 129 'Essential character of powers of the Community' may equated to the 'specific characteristics' of EU law in relation to the Member States, as described in point 1, but limited by a requirement of essentiality, however that may be interpreted. 130 Additionally, in the external dimension the position in regard to other international dispute settlement bodies becomes relevant: an international agreement may not give an external dispute settlement body the power to interpret EU law authoritatively in regard to the internal application in the EU. From these two requirements it may be concluded that not all EU rules are non-negotiable in the context of an international agreement (only 'essential' ones), and that another dispute settlement body is not barred from considering EU law, it just must not intend to make internally binding pronouncements on their interpretation.
Autonomy and fundamental values
Autonomy may also been linked further to what it is meant to safeguard, but with a narrower protective thrust than any of the 'specific characteristics' discussed in point 1 above: 'autonomy' protects certain overarching values of the EU legal order such as the rule of law and 'fundamental rights which are an integral part of the general principles of European Union law.' 131 The reference is reminiscent of what amounts to the untouchable core of the German Constitution. 132 This was most prominent in Kadi II. This variant can still be subsumed under the 'essential character' (point 2) or 'specific characteristics' (point 1).
133 It has to be emphasised, however, that in contrast to Kadi I, 134 Kadi II does not mention or even cross-reference 'autonomy' of the EU or the internal legal order of the EU, but was able to put into the foreground what was only a supporting obiter (but more convincing than the actual basis of the judgment) in Kadi I 135 , i.e. non-derogable constitutional principles of the EU: 'the principles of liberty, democracy and respect for human rights'. 136 The Court in Kadi II (rightly) relied on considerations of hierarchy of specific constitutional norms/fundamental rights, rather than a more general and abstract reasoning based on autonomy/dualism displayed in Kadi I (see Section 4.1.4. immediately below), while still being able to stay within the confines of the de facto precedent of Kadi I. 138 It must be pointed out that traditionally, as reflected in the MOX case, the threshold for when the autonomy of jurisdiction was threatened was much higher than in Opinion 2/13. The CJEU required in MOX only that another agreement must not preclude compliance of EU Member States with what is now Art 344 TFEU, i.e. the mere possibility that Member States might bring an action was not relevant for assessing the compatibility of an international agreement with EU law.
139 Opinion 2/13 required more, namely that an international agreement does not even create the possibility of Member States taking recourse to a different tribunal in the first place. This shifts the burden of compliance with EU law from the Member States to the level of the international treaty, displaying serious distrust in the Member States and lack of confidence in the EU's own constitutional rules and enforcement mechanism! 140 In addition, Opinion 2/13 also requires more for international dispute settlement mechanisms to be compatible with the treaty. In effect it bars other courts and tribunals from the mere consideration of EU law even as a fact, for example when assessing whether the EU, as any state, is in breach of the ECHR. Although this is not stated by the Court as a principle, it is the practical upshot of its very strict approach to the DAA.
On the basis of separateness the CJEU was able to decide the case purely on the basis of reviewing a domestic act by the (constitutional) human rights standards of EU law, excluding international obligations as irrelevant from the case, 144 and ruling out any direct review of the Security Council Resolutions, even for breaches of ius cogens at the same time. 145 This latter aspect is difficult to reconcile with the value-based approach (Section 4.1.3. above) and weakens the emphasis on the own constitutional values in Kadi I itself. The result of Kadi I can hardly be criticised, particularly as accountability is both very thin at international level and significantly taken back at national level in relation to executive power in foreign affairs. 146 But even though the Court creates such accountability in Kadi I and even more so in Kadi II, 147 a dualist reasoning, focused on autonomy is unnecessarily antagonistic to general international law and the international legal order.
148 Autonomy as dualism, in contrast to all meanings discussed so far, does not consider the substance but is a purely formalistic shield.
4.1.6. Autonomy as an overarching legal principle: from myth to reality?
Thus far, apart from the variant in which autonomy is a potential synonym for dualism, autonomy was a limited concept referring to either specific substantive characteristics of the EU legal order (the constitutional arrangement with the Member States and substantive values) or the autonomy over issuing binding interpretation of EU law internally.
Opinion 2/13, however, constructs autonomy akin to an independent or overarching legal principle or even general principle of EU law which becomes shorthand for the entire legal order of the EU in Opinion 2/13, 149 distinguished from the external dimension of state sovereignty only by name, in spite of the Court's emphasis that it is not a state.
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With regard to the ECHR DAA, the CJEU seems to go beyond both criteria mentioned in point 2 ('essential character'/'specific characteristics') and in effect, making all of EU law (and not just 'essential' characteristics) sacrosanct. 'Mutual trust between the Member States' is elevated to a principle 'of fundamental importance' along the way.
151 This is already reflected in the more protective turn of the Court in regard to its jurisdiction by requiring the internationalisation of obligations of loyal cooperation and stricter boundaries in which other courts may consider EU law. The following passages in Opinion 2/13 further reveal the extensive meaning of the notion of autonomy, describing all substantive areas of EU law as 144 Peter Hilpold, 'EU Law and UN Law in Conflict: The Kadi Case' (2009) 13 Max Planck Yearbook of United Nations Law 141, 160; Ziegler (n 7), 289 ff; Ziegler (n 40). 145 Kadi I (n 8), para 287. 146 The Kafkaesque factual scenarios of some of the anti-terrorism sanction cases demostrate how the UN Al-Quaida sanctions mechanism may led to a total lack of accountability of national executives involved. 147 Kadi I (n 8); Kadi II (n 38). 'specific characteristics'. They could be read to suggest that the rationale of economic integration in essence precludes an external human rights supervision! 'The autonomy enjoyed by EU law in relation to the laws of the Member States and in relation to international law requires that the interpretation of those fundamental rights be ensured within the framework of the structure and objectives of the EU (see, to that effect, judgments in Internationale Handelsgesellschaft, EU:C:1970:114, paragraph 4, and Kadi and Al Barakaat International Foundation v Council and Commission, EU:C:2008:461, paragraphs 281 to 285)… The pursuit of the EU's objectives, as set out in Article 3 TEU, is entrusted to a series of fundamental provisions, such as those providing for the free movement of goods, services, capital and persons, citizenship of the Union, the area of freedom, security and justice, and competition policy. Those provisions, which are part of the framework of a system that is specific to the EU, are structured in such a way as to contribute − each within its specific field and with its own particular characteristics − to the implementation of the process of integration that is the raison d'être of the EU itself… In order to ensure that the specific characteristics and the autonomy of that legal order are preserved, the Treaties have established a judicial system intended to ensure consistency and uniformity in the interpretation of EU law.'
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It is to be noted that the Court refers to 'autonomy' separately from the 'specific characteristics' in the above and more directly in regard to ECHR accession in the following statement: 'that the accession of the EU to the ECHR as envisaged by the draft agreement is liable adversely to affect the specific characteristics of EU law and its autonomy.' 153 In this formulation, which is repeated throughout Opinion 2/13, it is clear that autonomy is considered to be something additional to the specific characteristics. The Court does not refer to the specific characteristics which are the substance of autonomy. Rather, autonomy seems to be treated as a more abstract and overarching concept from which the additional consequence of incompatibility of the DAA is derived. There is a legitimate concern to protect the lex specialis character of EU law, in particular in relation to the Member States and more widely with respect to certain core values and the exclusive competence to interpret EU law in a binding way in the internal dimension. But there is no need to refer to these wider aspects as 'autonomy' of the EU legal order. In fact, the CJEU has not always invoked 'autonomy' in such contexts. 154 The shift to an abstract 'principle' of autonomy is a dangerous precedent likely to be used to justify whatever restrictive approach to international law is considered appropriate. With the same argument (but label of sovereignty) states have used the 'autonomy' of their domestic legal orders to try to shield them from international obligations. This goes as far as to, in effect, describe the lacunae of judicial review and hence human rights protection in the CFSP as a 'specific characteristic' of EU law which is to be protected! 155 It may also be asked what the consequences for the internal protection of fundamental rights may be if they are seemingly subordinated to a 'the framework of the structure and objectives of the EU.' 156 It may also be a principle that may be turned against the Member States in a more far-reaching way than is the case at present.
Too extensive interpretation of the accession conditions
The wide and abstract conception of autonomy influences the Court's interpretation of the accession conditions, leading to an overly restrictive approach.
EU accession to the ECHR could be considered simply as an obligation of the EU created by the 'Masters of the Treaties' against the backdrop of Opinion 2/94. If accession is considered to be conditional on meeting certain criteria (reflected in Article 6(2) TEU, the Declaration on Article 6(2) and Protocol 8 to the Treaty of Lisbon), these criteria are subject to interpretation, also in the light of whatever significance and meaning is attributed to the notion of autonomy. It will be argued in the following that the Court interpreted these accession conditions 157 set by the Member States across the board too 'protectively', making accession to the ECHR at the very least extremely difficult. Such an interpretation raises the question whether the conditions as interpreted by the CJEU are compatible with the object and purpose of the ECHR as a system to protect human rights to which the Member States wanted to subject the EU as well as the intent of the parties. It will be argued that the accession conditions must be interpreted narrowly in the light of the Member States' concerns about ECHR accession which the conditions sought to address. These concerns were mainly to safeguard Member States' competences. However, throughout the accession process a certain change in attitude and in the dynamics of the process is noticeable, shifting away from Member States' concerns to the concerns of the EU and CJEU. 158 Even though the EU's and CJEU's concerns found extensive accommodation in the DAA, they culminated in Opinion 2/13.
Looking at the reasons of the Court in turn why it considers specific characteristics of the EU to be violated by the DAA, it is argued that the Court has adopted an overshooting restrictive interpretation of the accession conditions, based on autonomy:
Firstly, the CJEU is concerned that a conflict between Article 53 ECHR and Article 53 of the Charter would 'compromise the level of protection provided for by the Charter or the primacy, unity and effectiveness of EU law' 159 . Article 53 ECHR allows for higher standards of protection by the Member States; Article 53 of the Charter prohibits, at least as interpreted by the CJEU in Melloni, that national human rights are more protective than EU human rights. Eeckhout has pointed out that the CJEU adopts an unreasonably wide notion of conflict between EU treaty law and the ECHR and that such a conflict seems rather far-fetched. 160 As long as EU law complies with the standards of the ECHR, it is possible for Member States to comply with both obligations. The ECHR allows, but does not require, a higher standard, allowing Member States to stay within the Melloni ruling. The argument of the CJEU seems so strained that it leads one to wonder whether the real concern is that the ECtHR will find that the EU falls short of the ECHR minimum and therefore requires the Member States (and the EU in a postaccession scenario) to raise standards. A 'coordination' of the ECHR to the Charter as the Court suggests 161 (besides showing utter distrust towards the Member States) would be contrary to the purpose of external human rights supervision. Additionally, it may be pointed out that primacy, unity and effectiveness are, although fundamental concepts of EU law, not absolute. Hence it is unclear how these principles (as 'specific characteristics') are affected at all by any limitations that there may be as a result of accession to the ECHR. The standard should not be whether there is any adverse impact, however minor, but a clear violation of 'specific characteristics' -in the sense of constitutional fundamentals.
Secondly, the CJEU elevates 'mutual trust between the Member States' to a principle of 'fundamental importance' and then to a specific characteristic protected by autonomy which outbalances human rights protection. 162 Mutual trust may well be the sociological underpinning of much -and a legal requirement of some -of EU law; but elevating it en passant to a fundamental constitutional principle, using it to shield the EU from human rights, in particular where the EU human rights protection has been found wanting, 163 turns things on their head. At best this reflects a worrying misunderstanding not just of the function of external human rights, but also of internal (EU) human rights; at worst, it reflects a parochial isolationism or hubristic belief in its own infallibility. 164 Thirdly, the CJEU tries in several regards to externalise its own internal relationship with the Member States, displaying a surprising distrust both in the Member States and in the EU enforcement mechanisms. To an extent such selfinterest is understandable, 165 but moulding jealousy (or institutional interest) into a legal argument, as the CJEU has done, leads to an unreasonable and unacceptable wide interpretation of accession conditions. Distrust of the Member States is at the core of several concerns of the CJEU: the concern about Member States adopting a higher level of rights protection in the Melloni-type situation (the Article 53 ECHR/the Charter issue discussed above 166 ); the distrust in the Member States that they will go 'forum shopping' and use Protocol 16 to the ECHR inappropriately (rather than the preliminary reference procedure under Article 267 TFEU), even though prior involvement mitigates that risk significantly; and finally the distrust of 160 Eeckhout, 'Opinion 2/13 on EU Accession to the ECHR and Judicial Dialogue -Autonomy or Autarky?' (n 141), p 13. 161 Opinion 2/13 (n 7), para 189. 162 Fourthly, the Court adopts a 'noli me tangere' attitude, trying to prevent the ECtHR even looking at EU law when exercising its supervision in order to protect EU law from external influences and its own jurisdiction. The CJEU is concerned about the ECtHR interpreting EU law per se and implications this could have for the division of competences and allocation of responsibility between the Union and the Member States. In the context of the co-respondent mechanism the CJEU objects to the assessment by the ECtHR of 'rules of EU law governing the division of powers between the EU and its Member States as well as the criteria for the attribution of their acts or omissions.'
170 Two comments may be made: it is, on the one hand, an inevitable part of the ECtHR exercising its function to consider whether a rule of a legal order is compatible with the ECHR; in order to be able to do so, it must be able to interpret the rules. On the other hand, such consideration does not amount to an internally binding determination of competences or binding interpretation of EU law. 171 This is quite a normal situation for any court applying a limited, defined standard of review, such as the ECtHR in regard to the ECHR or the German Federal Constitutional Court in regard to the Grundgesetz. Its task and jurisdiction is only to check whether an application of law violates the Grundgesetz, in particular its fundamental rights; it is not its task to function as a further instance of appeal and decide what would have been the correct application of the ordinary law in a comprehensive sense. 172 To be sure, transgressions arguably may happen as the boundary is not always clearly cut. But this is insufficient reason to totally exclude any supervision; moreover, it is unclear why it should 'jeopardize the autonomy' of EU law. 173 In regard to the rules of responsibility this could only be even argued if the CJEU considers responsibility for breach of an international obligation to be subject to special EU rules (which would be hard to sustain). The question of attribution of a breach of international law is based ultimately on factual determination of who acted and committed (caused) the violation and not which entity had the competence to act.
Finally, as mentioned before, the CJEU elevates a structural deficiency of EU law in regard to judicial review in the area of CFSP to a specific feature of EU law to justify that also external human rights supervision should be restricted. This seems counterintuitive both from the perspective of the EU's own constitutional values and from the perspective of the transformative potential of such external review to incentivise Member States to create jurisdiction of the CJEU. Moreover, supranational features (and hence the 'autonomy') of the EU would not be affected in this area. 175 Also, it hardly prevents such review, given that the relevant acts are likely to be mostly Member States' acts which are subject to review by Member States' courts (and the ECtHR), whether the EU is party to the ECHR or not. Interpreting the accession conditions in the context of their drafting, the intent of the Member States as well as their purpose, a restricted (narrow) reading of the conditions must be adopted.
Article 6(2) TEU -to be seen in the light of Opinion 2/94 -creates the legal basis and expresses the Member States' intention for the EU to accede. In paving the way to accession Article 6(2) TEU and in particular Protocol 8 of the Lisbon Treaty deal primarily with two issues: first, Member States' issues and concerns about accession, especially the impact on the competences of the Union in relation to the Member States; and, secondly, 'technicalities' resulting from the accession of the EU as a non-state entity, and a fortiori, non-federal state party to the ECHR (and that the EU, unlike a federal state could not be attributed automatically responsibility for the actions of its component parts).
Article 1 of Protocol 8 requires 'provision for preserving the specific characteristics of the Union and Union law', making particular reference to procedural issues and participation in the control bodies. This concern of the Member States is reflected in Article 6(2) TEU itself which provides that 'accession shall not affect the Union's competences as defined in the Treaties'. Constitutionally, competences of the EU define the relationship between the Member States and the Union. Article 2 of Protocol 8 echoes this, restating and clarifying further that the Accession Agreement 'shall ensure that nothing therein affects the situation of Member States in relation to the' ECHR.
The Declaration on Article 6(2) to the Treaty of Lisbon 177 takes a softer formulation in stating that accession should 'preserve the specific features of Union law' (noting an existing dialogue between the CJEU and the ECtHR which should be reinforced post-accession).
In the light of the context of the framework in the EU treaties, including Protocol 8, what is meant here is not any competence of the Union. Such an interpretation would be nonsensical and defeat the main purpose of accession (as well as the object and purpose of the ECHR, cf Article 19 lit. c) of the Vienna Convention on the Law of Treaties). The point and purpose of subjecting the EU to an external (human rights) supervision is precisely to limit the power of the EU (as is the case with any party to the ECHR) which impacts inevitably to a degree on the exercise of its competence. What is reflected here, and elsewhere in the amendments made by the Lisbon Treaty in the context of human rights, i.e. the Charter of Fundamental Rights, for example, Article 51(2) of the Charter, is the concern of the Member States about a 'competence creep' of the EU in the area of human rights. This concern of the Member States is not totally unfounded for two reasons:
Firstly, the CJEU has a track record of a skewed application of EU human rights. It has been criticised for being more inclined to apply EU human rights over Member States' acts in the scope (or even mere context of EU law) than annulling its own acts. And it has at least in the past adopted a wide approach to the link required to EU law, 178 thus allowing in effect a review of national acts by EU human rights. This is not the place to evaluate this jurisprudence, but merely to say that a concern from the Member States' perspective about an expansion of EU competence in the area of human rights is not entirely without foundation. 179 Secondly, the a post-accession human rights architecture is likely to give rise, in certain factual constellations, to a complex interaction of different layers of rights in the EU. This may lead to a de facto momentum or pressure for harmonisation of the different standards and a potential blurring of the boundaries of EU and Member States' competences. In regard to the content of rights, it is not unlikely that there will be a gravitational effect to align interpretations of rights across different codifications. This can be triggered by the mere fact of interaction and engagement of the legal orders. But also from a mere practical point of view where a national official has to apply different sets of human rights in the context of EU law and in the context of national law, this will be likely to lead to interpreting different rights in the same way (perhaps allowing a public authority or court even to leave undecided the question of which body of human rights is applicable, a question which would require potentially complicated investigations into the competences at issue). If interpretations of different human rights codifications will in fact be aligned, Luxembourg will most certainly carry much weight in this regard. 180 182 In practice the difference is likely to be not very significant because Member States will adopt various interpretative mechanism which will mitigate any differences. Structurally, from the perspective of competence, however, there is a possible basis for a Member States' concern about a spill-over or de facto harmonisation of direct effect of the ECHR in the scope of EU law through the backdoor for domestic law.
The concern of a 'competence creep' of the EU in the area of human rightsand ECHR accession in particular -has been expressed by various Member States. Or in other words, the concern of the Member States is not to expand EU competences. To limit EU competences simply was not a concern of the Member States, it is inherent in ECHR accession. The prominence of the Member States' concern about a competence creep in the area of human rights in the treaty and Protocol is not significantly weakened by the fact that the Protocol highlights the existing obligation of Member States under EU law (Article 344 TFEU) to refrain from inter-state proceedings in the area of EU law in Strasbourg which is merely declaratory of the status quo. Thus, there is a theme running through the legal framework of accession about safeguarding Member States' competences against the EU. Ironically, the dynamics changed at some point in the accession process and negotiations, and concerns of the EU about accession (in particular characterised by distrust of its own Member States) gained sufficient voice to receive further accommodation in the Draft Accession Agreement (for example, creation of the prior involvement procedure 184 ). Member States' concerns were only more or less indirectly represented through the lens of the EU -to the point that the division of competences between the EU and the Member States found only very one-sided reflection in Opinion 2/13, namely only in relation to Article 344 TFEU. 185 The issue in essence is the 'special nature' of the EU in two respects: it is not a state viewed in itself, and it is not a federal state when viewed from the perspective of its component parts.
This background and interpretation of the accession conditions is relevant for the approach to the DAA. An overly restrictive approach, as taken by the CJEU in Opinion 2/13, in essence would be incompatible with the object and purpose of the TEU, Protocol and Declaration, and the intent of the 'Masters of the Treaties', or in other words, a breach of the Treaty mandate to accede.
Of course there is ultimately no arbiter of the question above the CJEU, 186 so the issue can be settled only in a pluralistic setting. National constitutional courts could, for example, step up resistance again if the hubris of the CJEU is considered to reflect a disregard for fundamental rights that falls below the practical accommodation under the Solange II/Bosphorus settlement. 187 This is unlikely to occur specifically with regard to the question of ECHR accession, not least because the question of membership to the ECHR is a rather abstract one. However, a more confrontational approach could easily be imagined for human rights violations in the context of the Common Asylum System, the CFSP or ASFJ -both from the Member States apex courts and the ECtHR.
Concluding remarks: hubris on a tightrope or an alternative engaged approach?
This chapter has taken the reader through the complex relationship between EU law and international law, analysing an increasing trend of closure of the former to the latter in the jurisprudence of the CJEU. 188 It has more specifically shown that international human rights law, at least since the entry into force of the Charter, is no exception to this trend; not even if it is, like the ECHR, of European provenance and deeply intertwined with EU fundamental rights. In inquiring into the reasons for this, the chapter critically examined the prominent focus on autonomy in Opinion 2/13. Relating the notion of autonomy to earlier case law reveals a much expanded, overarching concept, potentially on the verge of being considered to be a general principle by the CJEU. Such a wide notion of autonomy distorts the interpretation of the accession conditions in the Article 6(2) TEU, Protocol 8 to the Treaty of Lisbon and the Declaration on Article 6(2) TEU. The chapter argued that the accession conditions should be interpreted narrowly in the light of the object and purpose and intention of the Member States when creating the obligation to accede. Member States were mainly preoccupied with a possible spill-over of the EU into their areas of competence which should inform the interpretation of the accession conditions.
The result of a restrictive approach to international law is that the EU legal order isolates itself from international influences and dynamics which would be particularly valuable for shaping and maintaining a modern system of human rights protection. More generally, isolating itself from international law is not just potentially damaging to international law, but could in the long term undermine the foundations of the EU itself. It may also undermine the legitimacy of the EU in its own constitutional setting in relation to the wider world, for example in regard to the human rights conditionality in treaties with third states. More specifically in regard to the attitude taken to ECHR accession, the hubris displayed by the Court may undermine the pluralistic Solange II/Bosphorus settlement.
Constitutionalism and internationalism are, however, not mutually exclusive! The international legal order looks favourably on the advancement of international law by 'partial' or specialised legal orders in that it allows for more specific rules and derogations from the general rule to an overwhelming extent (ius cogens excepted). In allowing such specialisation which mainly occurs through treaties, it does, however, require a certain process of open engagement with other international law. This follows already from the general principle of interpretation of treaties in good faith in Article 31(1) of the Vienna Convention on the Law of Treaties and more specifically from the so-called principle of systemic integration in Article 31(3) lit (c) VCLT which requires a treaty regime to take 'into account together with the context … any relevant rules of international law applicable to the parties.'
189 Article 31 VCLT is generally considered to reflect customary international law.
190 Such 'systemic integration' is an obligation, but a weak one. In essence it is a principle of contextual interpretation that requires engagement but does not prescribe that other rules necessarily prevail. But it is a mechanism that serves the special decentralised nature of the international legal order and customary international to avoid conflicts and to preserve a minimum of unity of different areas of international law. The decentralised nature means that the legal order is fundamentally challenged in its binding quality and hence existence by conflict with and breach of international rules. The process of engaged interpretation preserves a minimum of unity of international law as a system (not unity at the level of individual rules). If there is a potential conflict, interpretation may eliminate it, but if interpretation does not eliminate the conflict between norms of two legal orders, engagement turns into a potentially positive impulse for the development of the international legal order: where the reasons are explicit, they can contribute as opinio iuris to the development of other areas of (customary) international law. From this it follows that international organizations, their courts, and tribunals have a procedural duty and heightened responsibility in comparison to
